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FEDERA', ·::,·'~.r;c...;rI0NS COMMISSJO~f

:Jrfi~E OF SECRETARY

RE: CC Docket Nos. 94-54, 9
ET Docket No. 93-6
PR Docket Nos. 93-144, 89-552

EX PARTE FILING

Dear Mr. Caton:

On behalf of the American Mobile Telecommunications Association, Inc. ("AMTA"),
and in accordance with Section 1. 1206(a)(2) of the Federal Communications Commission Rules
and Regulations, we hereby notify the Commission that an oral ex parte presentation was made
by AMTA to David Siddall, Legal Advisor to Commissioner Ness on October 1, 1996. The
presentation summarized AMTA's recommendations regarding a refmement of the "covered
SMR provider" definition included in CC Docket Nos. 94-54, 94-102, 95-116 and ET Docket
No. 93-62, as detailed in AMTA's previously filed Comments in those proceedings. AMTA's
recommended definition of "covered SMR Providers" is attached hereto for the Commission's
convenience.

AMTA also discussed matters relating to the 800 MHz and 220 MHz proceedings
identified above, which positions also are detailed in AMTA's previously filed Comments in PR
Docket Nos. 93-144 and 89-552, respectively. Specifically, AMTA urged the FCC to finalize
fmal rules expeditiously in both proceedings, and to adopt the 800 MHz Consensus proposal
described in the March 1, 1996 Joint Reply Comments of SMR WON, The American Mobile
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Telecommunications Association and Nextel Communications, Inc. in PR Docket No. 93-144.
A summary of that proposal is attached also.

AMERICAN MOBILE TELECOMMUNICATIONS
ASSOCIATION, INC.

By:

Enclosures



PROPOSED DEFINITION FOR COVERED SMR SERVICES

Add new definition paragraph to § 20.3

Mobile Telephone Switching Facility. An electronic switching system that is used to
terminate mobile stations for purposes of interconnection to each other and to trunks
interfacing with the public switched network.

Modify definitions - §§20.3 and 20.12

Incumbent Wide Area SMR Licensees. Licensees who have obtained extended
implementation authorizations in the 800 MHz or 900 MHz service, either by waiver
or under Section 90.629 of these rules, and who offer real time two way
interconnected voice service using a mobile telephone switching facility. that is
interconnected '....ith the public sV/itched neht.'crk.

§ 20.12(a)

This Section is applicable only to providers of Broadband Personal
Communications Services (Part 24, Subpart E of this chapter), providers of Cellular
Radio Telephone Service (Part 22, Subpart H of this chapter), providers of Specialized
Mobile Radio Services in the 800 MHz and 900 MHz bands that hold geographic
licenses (included in Part 90, Subpart S of this chapter) and who offer real time two
way interconnected voice service using a mobile telephone switching facility. that is
intereonneeted with the publie switehed network, and Incumbent Wide Area SMR
Licensees.
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Before the
J'BDERA!. cOJACUH!CA'rI.OKS COIOaSSYON

Wasbingtou, O.C. 2055.

In the Matter of

Amendmene of Part 90 of the
Commi••ion's Rules to Facilit~te

Future Development of SMR Systems
in the 800 MH~ Frequency Sand

Implementation of Sections 3(n)
and 332 of the Communicatione Act

Regulatory Troatment of Mobile
Services

Imple~~n~atien of Sec~ion J03(j)
of ~he C~nmunic~tiona hc~

Comv~~itiv~ Ridding

)
)
)
)
)
)

J
)
}
)
)
)
)
j,
1

)

PR Docket NQ. 9~-144

RM-811', RM-8030
RM-90~9

GN Docket No. 93-252

JOINT REPLY c:OJGmNTS OJ' .1GC WON,
"tHB AD1UCAN ICOB%LB UL.COMIIOlt'ICA'l'XONS ASSOCIATION

AND NZXTBL COMNORlCATIOBS, ~NC.

ON THB SBCOND PURTBER NOTIe. OW »ROPOSED aULB MAK~Na

AHBRICAN iIOlJ:tLB TBL.COIOlmn:CATJ:ONS
A.SOCIA"I'XON

Alan R. Sh~rk. Preaident
1150 18th Street. N.W., Suite 250
Wasningt¢n, D.C. 200)6

WEXTEL CO~J.KICATIOKS. INC.

Robert S. ~ooaaner

Senior Vice President ­
Government Affairs

800 Conngctxcut Av~., N.W" Suite lOOl
Washington, D.C. 20006
(20])296-8111

Dated: March 1, 1996

Rick Ha~la

Teton CQn~., Inc.
S4S S. Ut.ah AV•.
Ida110 r'alle, 11' 83402
(208) 5:42-0'75'.>
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In response to the federal Communications Commission's (th.

"Commission U ) recent reque~t for short, concise joint pleadings

reflecting consensus positions among parties, SMa WON. the Ameriean

Mobile Telecommunications Asuociation CWAMTA") • and Next.el

Communications. Inc. ("Nextel ll ) (coll.ctively, the "Coalition ll
)

respectfully Bu1;)mit these Joint Reply Ccmmenta concerning the

licensing of Specialized Mobile ~adio (1'SM1P) uystet'n& in PRo DQcket:

No. 93 -144.

SMR Won is a trade association of small business 800 MHz SMR

incumtlents. AMTA is a trade association reprel'}enting numerOU$ SMR

licensees -- both large and small. Nextel ic the Nation's largest

provider of both traditional and wide-area SMR B~rvice6. Ovar t4e

past necu:ly three yeCilrs, eaoh naa part1eipated ~xtetjsivel}' i.n rule

making!! implementing the regulato:ry parity proviuiot'lS cE the

Omnibus BUdget Reconciliation Act. of 1$193 ("OSRA 93" j •

OBRA 93 mandated that the Commission create a level regulatory

playing field among all Commercial Mobile Radio Service ("CMRS")

providers. Thi. has required a eomprehen8i~~ restructuring of S~R

licensing rules, regulations and poliei~e affectin9 the op~~ation8.

interests and future business plan8 of all SMR6 -- l~rge and small,

local and wide-area.

On December 15, 1995, the Commission adopted rules to license

the top 200 SMR channels on a Economic Area (REAk} basis, using

competitive bidding to select among mutually exclusive applicants

coupled with mandatory relocation/retuning of incumbents to permit
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EA licensee9 to obtain contiguous, 8xclusive use spectrum

comparable to other CMRS liceneees, , At the same tim~, the

Commission adopted a Second Further Notice of Proposed Rule Making

(the "FNPRM") proposing EA lieensing by competitive bidding for the

lower eo SMR channels and 150 fermer General Categt'ry channels

reclassified pros~ctively for SMR-only use. These proceedings

have been among the most contentious and fractious in the wireless

communications industry.

The Coalition membe.e have spent hundred III of hourli identifying

intractable cnly a few months ago. These Joint Reply Comnlenta ar~

the outcome of these effortl$ and are an enormous achie~ment. They

build upon the licensing proposals in the FNPRM to resolve the

transition from site-by-sit8 to !:A licensing on the lower channele

taking into account differenC0a bet"lIieen t.he uses and past

l1censin9 of this apectrt,lm and the uppe~ 200 channels. In

cornbination with the underlying cott-=:apts of th'~ t~1leg alre«dy

adopted for the upper 200 channels, the Coalition proposal baLanceii

the intere8te of new, emerging wide-area SMR operators with the

needs of existing, traditional SMR o~rators.

Specifically, the Coalition eupports tne Commission' a proposal

to license the lower 2~O channels on an EA baais using auctions to

reEiol'"e mutually exclusive application5. Unlik":i the top 200

channels, however, the lower 150 channels are individually

licensed, with some on a shared U8e basis. Moreover, the lowe.L" 80

SMR channels are interleaved with other allocations, making the

-1i-
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cre&cion of large blocks of ~ontiguou6 spectrum impossible. In

addition, as the Commission tentatively concluded, there~1. no

possibility of relocatin~ 1ncu~nt5 from the lowsr channels to

other comparab1e spectrum. Thus, EA licensing on the lower

channels must enable inc\lmbent operators to continue serving the

p ul:?lic on their existing spectrum a8signments with reasonable

opportunitie~ for expansion.

Accordingly, the Coalition propos.s a pre-auction, channe::'-by­

channel, EA-by-EA settlement process !or the lower 230 channel~.

EA auctions would occur only .ft~ existing incumpent licen~eeB on

the lower 230 channels, including retunee& from t.he upper 200

channt!ls, have had an opportunity 1:0 Wsettle" their channels as

follows: if there is a aingle licen8ee on the channel within the

EA, it would apply to the Commission and be ah"arded an EA license,

If there are .averal licensees on a single channel within ~he EA,

they would rece~¥e a single EA license tor that channel under any

agreed-upon businese ar~angement, e.g., a p.rtnerah~PI joint

venture, or consortia. Non-settling channels in the lower eQ would

be auctioned in existing- tive-channel blocks; those 1n the 150

channels would be auctioned in three SO-ch~nnel blocks.

EA Eettlements are fully conai"tent with the Commission' B

competitive bidding authority in Section 309 (j} of the

Communications ~ct of 1934, as amended, directing the CommIssion to

USe threshold eligibility limitations and l'legotiation to avoid

mutually exclusive appll~at1ons, Settlements would minimize the

number of -eA blocks requiring auctions, thereby speeding service to

-iii-
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the public. New entrants would not be foreclosed as th.y could

particlpaee in the upper 200 channel EA ~uctions and the lower 230

auctions for non-sattling BAs.

All incumbents should be free to particip-.te in EA setelementa

and to obtain an EA lic~n8e either individually or as a settlement

group pilorticipant. For non-set~ling EA blocks. the Coalition

supports a oompetitiv~ bidding entrepreneurial set-a_ide for the

lower 80 SMR channels and one of the 50-channel form~r General

Ca.tegory hlock•.

The Coalition believellJ ehat the EA settlement pt'oces4, if

adopted, would result in near industry-wide support for !A SMR

licensing on all 430 SMR ohannels, including the general concepts

of the Commission's auction and mandatory relocation dec~$ions in

the First Report and Order in this docket. The Coalition

respectfl..1l1y requests that the CommiasiC'n adopt. its conseneU6

p~opo8al, as described in detail herein.

-iv-
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Before t:he
FSDBRAL CQlGImr%CATIONS COMHISeZON

w••bingtOD, D.C. 30554

In the Matter of

Amendment of P.rt 90 ot the
commis.ion's Rule. to Facilitate
Futu~e pe¥elopment of SMR Systems
in the 800 MHz Frequency Band

Implementation of Sections 3(n)
and J~2 of the Communica~ions Act

Regulatory 7reatment of Mobile
Services

Implementation of Section 309Cj)
of the C~unications Act
Competitive Siddins

To ~ The Comaai...ion

)
)
)
),,
)
)
)

J
)
)
)
J
),

PR Docket No. 93-144
RM-e117, RM-e030
RM-e(\~9

GN OocKec No. 93-252

PP Docket No. ~3-253

JOItn' REPLY COMND'l" OF BIeR lifOR,
TUB UlBRlCAJi MOBIL. T8t.&COIGIUIIICA'1'IONS ASSOCIATION

.ANI) NlX'l"%L COlUlmn:caT:IOlfS, INC.
ON 'l'HB S.CONX> FuaTUit IfO'.t'IC. Olf PROPOSJD ftULE MXING

I. .NTROPUCXIsm

Pursuant to Section 1.415 of the R'~les of the Federal

Communications Commission ("Commi.ii1on") and the Second Further

Notice Of P!:opoeed R\lle Making (IlFNPRM'l) in PR Docket No. 93-144

("the December 15 Order") ,11 the Coalition of SMH WON. the

~eriean Mobile Telecommunications Aseoci.tion ("AMTA") and N~xtel

Communications. Inc. ("Nextel") (eollecth·ely the "Coalition")

11 Amendment of Part gO af the Ccmrn.i.ssion' 6 Rul.es to
Facilitate Future Development of SMR Systems in the 1300 MI-lz
Frequency Band, FCC 95-S01, released December lSr 1995 On January
11, 1996, the Commj,.sion extended the Comment aeadline from January
16 to February 15, and the Reply Comment deadline from v~nuary 25
to March 1. 1996. Public Notice, DA 96-2, released January 11,
1996.
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respectfully submit Reply Comments ~n the above-referenced

proceeding.~/

SMR WON i. a trade association of emaIl busirt688 Specialized

Mobile Radio (IISMR") incumtlents operating in the 600 MHz band.

AMTA is a "nationwide, non-prQfit trade aSBociat1on,II representing

the interests of speci.li7Jed wireless interests including SHR

licensees. Nextel is the la~gest provider of SMR services in the

Nation, and all me~ber8 ot the Coalition ars active partici~ants in

this proce.eding.

After reviewing the approximately 36 comments filed herein,

the Coalition found widespread industry consensus on the following

i.sues:

(1) 'rhe Commission should adopt a pre-auction, channsl­
by-channel, Economic Area {"EA")-by~l.oonomic Arc8l,
gettlement process for the lower 230 ch~nnQlsll

12} Mutually excluBiv9 applications in E.~ that do not
settle ohould be ehosen through t1"te c.uci;iotl ~f fi'ra­
channel bloCKfT on the lower 80 SMR channel~ and thr.ee 50~

ch~nnel blocks on the 150 former G~neral Cat~gory

channels.

~I 'the Coa11tion supports the industry' _ consensus proposal t

as set forth in their i~dividu~l comments and eh. comments o! the
Personal Communications Induet~At!l8ociation {lIpCIA"j, E.f'. Sohnson
("EFa"), pittencrieff Communica.tions, Inc. ("PCP) arJ.d thE: U,S,
Sugar Corporation ("U.S. Sugar h ). Each memhar of ~h~ Coalition may
.ubmit individual Reply Comments, constste.nt wit!'. the positi.QI1s
taken herein.

~I All incumbents on the lower 230 ch4nnela could
participate in EA settlements and receive an E~ licens~

inaividually or a8 part ot a settlement group. The participants in
each EA settlement negotiation wQuld be determined by whether their
base stat ion coordinates a.re located ~ithin the EA. !n the case of
certain channels which do not .ettle on an ~A basis, the Coalition
.upport,& a competitive bidding entrQp~(,meu't'ial Qet-aside, as
discussed klelow.
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(3) When coupled with the EA settlement. proce•• , there i.
consenSUB for designating o~e 50-channel k;·lock lind the 80
SMR chann4iills as an entrepreneurial set asidt:. thus
permitting anyone to participate in the auction of the
two SO-chafu,el former General Category bloeks.~1

{4} The Commiauion .hould encourage a c08t
sharing/cooperative arrangement among the upper 200­
channel auc~lon winner3 durio9 the retuning proce6s.

($) Ba~eline requirements for. a~hievin9

facilities" in the retuning process are
herein.

(6) There is industry support for the general
the upper 200-ehannel auction and
retuning/relocation proce'UJ it coupled
1ndustry'IG proposed lower channel settlement

II. DIScoll12M

A. THa LOWBR 80 1U1ID 150 CRAmQz.,S

"comparaole
delineated

concepts of
mandatory

Wl.th the
process.

1., The Comment, Reveal.g Substantial Ind\ii.!J:y;Wi.d,e ..iYupor,
Fgr A ire-Auction. Chinnel-By-cha~l§ettlement Froc~
On ThL I..QW~. 230 Channels

The Coalition members eaeh proposed a pre-auction settlement

process designed to 81mplify the trana1tion from site-by-site

licensi~9 to EA licensing, incr.ase the value of the lower

channels, prev8nt mutual exclU81vity, and p""rmit incumblSiI:ts to

continu;e developing their existing systems. Tb~ ~etcl~mant p:=-cceas

i9 necessary since, over the pact It two decades of intensive

development," the exten.1ve shared use of the 150 former General

-------~---

il The Coalition BupportB th~ Commission's decuHon to
reclaseify the 150 General Category ch~nn~la as prospectively SMR
only.
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C~tegory channels, in particular, has ~esulted in a "mosaic of

overlapping coverage contour6... "~

Unlilte the upper 200 channel", wherein each license was

9Tanted for five to 20 channels, the lower 150 channels were

licensed on an individual basis often for aba.red use. This

licenaing "hodgepodge" makes the lower ch&4"u',81e moat uaeful to

lieensees already operating thereon, including the

retuned/relocated upper .00 ohannel 1ncumbents.

The coalition, as well as E.F. Johnson, PCIA, pittencrietf

Communicationa, Inc. and the u.s. Sugar (.:>rporat.ion expressly

support pre- ~uct ion EA settlements a¥ fol:'Jw~:

aingle licen&~h" on the ehannel th-coughout the t:!'~: .l.~ wo~ld h:jive th~

right to ~pply for and be aw.rded an £A license. If the:r;e ar~

several licensees on a single channel throughout the EA, they would

receive a single EA license for that channel under any agreed-upon

busineSS arrangement, e.g.• a partn.rship, joint ventur$, or

c:onaortia..§/ The Coalition' .. p~opoGed EA s~t.tlemQnt process,

th~t"efore. would elimi.nate mutual exclusivity for thu "set.tl(!d"

~I See Comment$ of AMTA at p. 19. Given the Commiesion'8
decision in the Fi.se Report and Order to re-categorize the 150
former General Category chann.l~ aG SMR. chann."le prospectively, and
its proposal to license them on an EA basis thrQugh auctions, the
Commission appear5 to have eliminated the conventional channel
classification. These channel" should be :9rospectively .veilable
for trunked US9.

if ~lTA at p. 10; EFJ at p. 8: PCIA ~t ~. 17; PC~ at pp. 8­
9; SMa weN at pp. 9-11; and u.s. Sugar .t p. 13. The Coal~tion

does not tundamentAlly disa9ree with the partial EA sectlemel'l~

process outlined in the comments of SMR WON. See SMR WON at p. 10.
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channel and make it unnece••ary to use competitive bidding

licensing procedures.

While not expressly addressing the above proposal, the City of

Coral Gables, Florida (peoral Gables II), Entergy Services, Inc;.

("En~ergyn) I and Fresno Mobile Radio, Inc. ("Fresno"} recognizE:! the

necessity of • pre-auction settlement. Each b1ghl ighted the

complexities and limited utility of auctioning spectrum that i~, as

Coral Gable. described it, an "overcrowded hodgepodge. "1/ A pre­

auction EA settlement would rQmedy their conCerns.

UTe " the Telecommunications Association ("UTe") stated that

public utilities" pipeline companies and l'ubL.c safet:t entities ~ue

legally foreclosed from using th~ir f~nancial reaources for

competitive bidding since they do not use the spectrum to gener.te

revenues.AI Miiny are funded by Btates, local it ies and

municipalitiee. or citizen ratepayers, which limits their authority

to en9age in auctions . .2/ Pre-auction settlements would assure

that public utilities and public safety orga~i~&tLon9 can

participate in EA licensing of the lower channels instead of

relegating them to continued site-by-aite licenGing, thereby

precluding their expansion while the .est of t.he indust.ry moves 1:0

2/ Coral Ga}:)les at p. 6 (lower 230 channels are such lln
"overcrowded hodgepodge" that, without the oiettlement of as many
channels as possible, whoever wine the auctio:n would "owe $0 much
protection to 80 m~ny incumb8ntli ov~rso m\.lcn of tr.~ market \l that
the geographic license will be of little val'..e t,} th~ winn~r) .
See also Entergy ~t pp. e-9; Fresno at p. 23.

1/ UTe at p. 13.

1/ Id.
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geographic-based liceneing. While the Coalition agrees tha!=- these

hurdles are solved by retuning/relocation on che upper 200

channels, the coalition also supports Che Comm1.lion's eeneative

conclusion that such retuning/rlitlocae1on is not feasible on the

lower channels.

2. fl"e-Auction Settl'Mnts Comply With Section J09 (j) Of The
Commui•.icatione Act of 193i

Permitting pre-auction EA settlements fully complies with the

competitive pidding provisions of Section 309 {j)

Comm\;nication.s Act of 1934 ll1Communications Act") .1]./

of the

it would e:;(pressly carry out the Commission' B d'~ty to take

neC.,,8ary me.sures, j,n the public interee-\;:, to avoid mutual

exclusivity. Section 309(jl (6) (El require. that the Commission

" Ufi8 • • • negotiation, threshold qualifications, ... and. other

means in order to avoid mutual exelusivity in applicaticn and

The 6ettleme~t proposal i~ just

that: • thre6hold ~alification/eligibility limitation and a

Commi~sion-endorsed negotiation proce98 that estahlishes a

regulatory framework to avoid mutually exclusive applications for

SA licenses on the lower 230 SMR channels.

Section 309Cjl of the Act authori~ea the Commission to select

among mutually exclusive applieations for radio licens€:s. At

various times, and to further different public polic;y ')bjective:o,

Congre,gs has instructed the Commission to se13ct; such applicat10ne

lQl 47 U.S.C. Section 309(j).

111 47 U.S.C. Section 309{j) (o) (E).
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through comparative hearings, random sele9tion proce~uree and. moat

recently, ~ompet:itive bidding. These assignment prOCef;&eS are

unneeessary, however. if the applicants can avoid mutually

exelueive applications. Granting a single channel EA licen6Q to

setc11ng incumbents on the lower 230 SMR channels is fULly

consistent with the Commission'li section 309 (j) competitive bidding

authority bee_ue. it fulfills Section 309(j) (6) (E), as explained

above, by establishing a mechani.m to avoid mutual exclusivity.

Permitting pre-auction SA settlements would facilitate the

expeditiou8 tran.ition of lower BMR channel incumbents from slte­

by-vite to EA licensing wherever po~~ible, with auctions used only

for EA licenseea where mutual exclusivity per8ist~.

Moreover, adopting a threshold eligibility limitation t.o

promote pre·~uetion. ehannel-by-channel EA eettl~mentB among

incumbents (including retunees) is in the public interest because

(1) the spectrum i~ heavily licensed, most often e~ a ch~nnel-by­

channel or shared-used basis. and is therefore of little value to

non-incumbents; (4) it would speed licensing anQ delivery of new

services to the publicilll and () it. would not foreclose new

entr.nts from the SMR industry. New entrants could still bid on

ill PClA request8 that the Commission postpone the ~ower

channel l1cenu1ng until the construction deadlines for all
inc\.unbent system$ have passed. PCIA at p. 18. The C06llition
disagrees. This would delay the ability of numerous SMR providers
to obtain geographic area licenses, thereby slowing the provisior.
of new services to the public. These delays are not justifi~d by
PCIA's speculation that channels may become available af~er

con8tructiQn deadlines lapse. If an j,ncumbent tai16 to timely
con$truct a station, those channels should revert automatically to
the ~A licenaee(s) for thQse channels.
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lower channel EA licenses thAt do not ~ettle, or the upp!r 200-

channe1 EAa , and they coul~ participa~e through mersers,

partnerships and/or buyouts of existing SMR companies.

Further, the SA settlement prQcess is necessary to transition

the lower channels to geographic licertsing in light of existing

incumbent operations. unlike the upper 200 channels, where the
X'6"rdJeh I Ne'4

Commission has '~8pB".lr w(:Qgc; zed that incumbents can lIAri "tl1 be

relocated to permit EA licenseee to introduce new technologies and

services requiring contiguous 8pect~}m, there is no possibility of

retuning incumbents from the lower channels. Given this, the EA

settlement proposal affords a m~chaniB\n to incorporate the e-:cisting

and future operations of lower charnlel incu~bents -- takins in~o

account shared authorizations and the non-contiguous lower eo SMR

channels -- within the transition to geographic area lieensing.

Additionally. the EA settlement process will ass1stthe voluntary

retuning from the upper 200 channels by ~roviding retuned

incumb.nts access to geographic-based licenses

There is sound commission precf.!dent for limitlng lower channel

EA settlements to incumbent carriers. The C'ommi6sion granted

initi~l cellular licensee on a geographic basis with two blocks in

each area. Eligibility on one block wae 1 imited to wirel ine

telephone companies to assure telephone company cellular

participat1on.l.1/ If the local telephone compan:it'!B were \.:nilble

ill
companies
number of
area.

TJnder state regulllt;ion at the time, local teleDhone
had defined monopoly service areas, thereby limiting th9
telephone company eligibles in each cellular licensins
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to settle, the Commission ~r.nt.d the license by lottery, p~r8uant

to its th.n~.xisting licensing authoricy under Section

J09(j}.~1 In many C5.eSi the incumbent telephone companies did

settle. avoiding random selection, and the licensee "peedily

inic1aeed new service to consumers.12/

The proposed lower chal4nel EA settlement proc _8S i. comparable

to initial cellular licensing, alb.it the unresolved mutually

exclusive incumbent appl~c.tions would be chosen by auction rather

than lottery. There are compelling, public interest justificat.ions

fer limiting pre-auction lower-ch4nn~1 Sl~ settlements to

incumbents, as discussed above, just as there was for the cellular

w1reline set-aside. tf the SMR incumbent. do not settle, then the

EA l~cen.e would be subject to mutually exclusive appllcat1Qns and

auctioned, jUBt as mutually excluGive cellular applications were

subject to a lottery. In tact. the pro9Qsed BA cetclemellt process

is more inclusive than was cellular lieensing since ~~ applicant

(or ae least any small bU8iness) could bid on unsettled EAs; only

telephone companies in the geographic area could apply for the

cellular wireline license.

~/ Cellular Lottery ~~cision, 98 FCC 2d ~7S (1984).

~/ The Commission recently proposed a aimil~r eligibility
limitation in its Advanced 'l'elevi81on (IIATVII) licensing proceeding.
Therein the Commission proposed to limit eligibility by allowing
incumbent broadcastere to nhave the first opportunity to acquire
ATV channels." Fourth Notiee Of Proposed Kula Making and Third
Notice of Inquiry, MM Docket No. 87-~G8, 10 FCC Red 10540 (1995) at
para. 25.
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3. The commission's proposed Set-Alide

A number of p~rcle8 oppoaed the Commi5sion'e proposal to set

~Bioe all lower 230 ch~nne16 as an entrepreneur's block.1£/

They asser~ th~t an encrepreneurial set-aside could prevent lower

channel incumbents from bidding on the very spectrum on which they

are oper~ting and serving the publie today since many incumbents

would not meet the proposed small business revenue ceilings.

The Coalition agrees that denying incumbento the right to

participate in the auction not only precludes t;heir ability to

expand and potentially enhance their operations, but it also denies

them the ability to protect their existing operations while other~

could essentially "land-lock" them by obtaining thli! liA license. EA

settlements would enable these incumbents to continue offering

services and to grow thQir businesses.

Other commenters supported the entrepreneurial set-aside

concept because it would provide 8p~cific opportunities for small

SMR businesses,J.:U and the coalition has agreed to support an

16/ UTe at p. 14 (set aside "further compound(eJ the
unfairnec5 of the reallocation of the channels for commercial
service" because most pUDli.e utilities and pipeline companies have
grOGS annual revenues far above any propoeed II small buain.RB"
limitation); pcr at p. 11 (opposed to an entreprene~r's block that
applies the financial criteria to ineumbenta); Entergy at p. 11
(denies large incumb.nts, i.e., all utilities and pipeline
companies, the ability to bid on the very license on which they are
now operating. thereby denying them the right to protect their
assets); T4!11ecellular de Puerto Rico, Inc. ("Tellecellular"] at p.
1; Southern Company at p. 16 ("prevents SOme incumb~nts who desire
to retain their ehannsls from participating in the auctions"); and
EFJ at p. 9 ('I fundamentally unf.ir to prohibit enti tie~ from
participating in such an auction if they already hold channels in
an EA. II)

~I See, e.g., Fresno at pp. 29-29; SMR WON at p. 2~.
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entrepreneurial set-Qside limited to the .lower so channels and one

of the 50-channel blocks in conjunction with Commission adoption of

the industry EA settlement proposal described above. The set-aside

would apply only to eligibility to bid on lower 230 channels which

are not settled among the existing incumbents (including retunees)

and which the~efore must be licensed through competitive bidding.

All lower 230 channel incumbent~ would be eligible to participate

in the pre-auction EA settlement process and to receive SA licenses

either individually or as part of a settlement group.

B. THB UPPER 200 CHAHNBLS

~ noted above, many indu5try participants will support the

general conceptu of the commie_ion's upper 300 $MR channel EA

licenl1ng auction and relocation decisions, as Bet forth in the

First Report and Order, if the Commission adopts the pre-au.ction l::A

settlement.process for the lower 230 SMR channels discussed herein.

A consensus of commenters aliUfert t.hat these approaches, taken

together, reasonably balance the needs ot all SMR providers and

will facilitate a more competitive SMR/CMRS industry. Thia

includes relocat~on of upper 2oo-channel incumbents to tht lower

channels wh~re they would become incumbent$ with the right to

negoti~te and settle out their channels to obt~in EA lice~8es.

There are, however, a few aspects of the relocation process

that warrant further discussion: (l) cost sharing/cooperation

among EA liceo5ees; (2) using Altern~tive Dispute Resolution
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("ADR") to resolve relocation disputes; and (3) the speci.fics of

determining "comparable facilities" and "actual CQ5t&. "UI

1. Cost Sharing/cooperatign Among EA Licensees

Several commenterB supported the commission'S proposed cost

sharing plan for EA licensees and the requirement that EA licensses

collectively negotiate with the affected incumbents .il.! Such

collective negotiations, they argued, would ufael11t&te the

reloeaeion procBBs.£QI

The Coalition and other commenters agree that an £A licensee

should not be able to delay or stop the relocation process for all

affected EA licensees because it c~nnot or does not desire to

retune/relocate ..0 incumbent. Both AMT1l ""rid FeT proposed that

those f:.~ licensees who c:10ose to retune/relocate an in~umbent

should, be permitted to ret\me/relocat:e the ~t'1j;;i(!! E~'stem • - even

those channels located in a non-participating EA licensee's

block.ll/ This would prevent a situation where, for example.

Licensee A, is not interested in retuning the channels of an

18/ There w.:as significant agreeL1\~nt among comment~rs that
partitioning and di8aggr~9ation should be Fermitt"d on th~ upper
4300 channel blocks. See AMTA at p. 8; Be;.r ~t p. 3/ Gene·see
Business Radio Sy~tem8, Inc. at p. 2; Sierra Electronics at p. 1;
and PCIA at p. 23. Only on~ party voiced opposition to either
proposal. See Fresno at p. 3 (sublicensing should not be permitted
due to the complexitie~ it could er.ate) .

~I See, e,g., AMTA at p. 11; Fresno at p. lSi per at p. 5;
Digital Radio at p. 3; and Industrial Telecommuni~.tions
Association (qITA"J at p. 11,

~/ Digital Radio at p. 3; SMR syatet'l\!;, 'r.X1C. ("SSI'I) at p. 3;
UTe ..t p. 7.

III AMT.:~ ae p. 11.
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incumbent with1n ~t» channel block. Licensee B and LicenBe~ C, on

the other hand j who also have a portion of th@ incumbent's system

in their blocKe, want to retune/relocate that same lncumbent.~1

Without some preventive mechanism, Licensee A's retusal to

retune/relocate could result in no relocation by anyone ainee the

incumbent's e~tire &yst~m must be relocated.

LiceneeeFJ Band C. therefore, should be permitt.ed to r_lccate

the incum'bent· e ent1.e system by offering the incu£l1bent their

channels in the lower so or the 150 to account for the channel (a)

in .t,1censee A's block. After the retuning/relocation i.s comolete,

Licensees D and C. who .retuned the incumbent off Licensl!e A' a

channels, would "succeed to all rights beld by' the :il'c:um1;l~nt v;.s-a-

vis" Licensee A.~I Without thiB flexibility: reloc~tion could

be unnecessarily delayed and protractea.24/

2. Al~arnative Dispute Resolution

The comments exbibited mixed reactions to the Commi.5ion's

proposal to employ ADR during the relocation praceRs. The

CO&l.lition believe~ chat a properly-designed AOR system can m'eet all

concer.ns. II.: is imperative -- as AM'!'.!:\. pointf3d 0\41; ~.- eha.t t:;H~rfl be

several ar'bit.ation choice5 .~/ No arbite.c ~hc\J.ld be usad

unle9G all parties agree. Moreover, all AOR dec i.sions must be

2'2./ Or perhaps the 20-channel block licensee does not hay-a
lower so and 150 channels suitable for retuning th~t particular
incumbent.

UJ rd. See alBO Comments of N~xtel at pp. l!3-£O; pel at 5

~1/ Nextel at p. 18.

l:i/ AMTA atp. 14; NexteJ. at p. 23.
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appealable to th~ Cornmiesion and other appropriate agen~i~s, .nd

all ADR costs should be resolved by the arbiter as p~rt of the ADR

procesB·lll

3. compa.eb1e Facilitie&

Most of t.he industry agrees that "compar<l-blQ facilities"

generally require that "a Bystem will perform tomorrow at least as

well as it did yesterday. "ll! There was *ignificant agr••ment

that: comparable facilities must include (1) t.he same number of

ch8nnels, (2) reloeation of the entire system, and (3) the same 40

dBu contour as the or1g1nal aystem.~!

Critical to the definition of comparable faciliti~s is the

definition of a "system," which should be defined as; ~ base

station or Btations and thOlile mobiles that; .eg1.11arll" operate on

those stations. A ba~e station would be considered locatQd in the

EA .pecified by it6 coordinates, notwithstanding the fact that its

service area may include adjacent geographic EAs.~/ A multiple

base station system, by definition, could encompass multiple EAs.

III rd.

~I See AMTA at p. 15.

1i1 AMTA at p. 15; pigital Radio at p. 6; EFJ at p. 5; GP and
Partners at p. 3; Industri~l Communications ar.d Electronics at p.
7; SSI at p. 7; and UTe at p. 9.

~I See Nextel at p. 22. See al.o AMTA at p. 16 {lllSyst~m"

includes "any base station fac1lity (8) Which are utilized 'fJy
mobiles on an inter-related basis, lind the mobilefS that operate on
them.~li pcr 8t p. 7 (»system W ehould be limited to those mobile
units that regularly operate only on those base sta~ions within the
EA liceneee'e E~.)
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One commenter, Centennial Telecommunications, Inc. ("CTI"),

suggests that a "system" should be defined as all frequencies that

are part of a licensee's wide-area system, including those at

unconstructed sites and sites licensed to other, unaffiliated,

parties.30/ CTI's proposal is illogical, unreasonably expansive

a!ld absurd. It would potentially require the retuning of

sites/stations that are unconstructed, not affiliated or

interoperable with the retunee's system.

III. CONCLUSION

The Coalition supports the Commission's tentative conclusion

to license the lower 230 SMR channels on a geographic area basis.

To simplify the transition from site-by-site licensing, speed the

licensing process, and avoid mutually exclusive applications, the

Commission should adopt the industry's pre-auction EA settlement

process for the lower channels. The threshold eligibility

limitations and the other modifications discussed herein, in

combination with the rules adopted in the First Report and Order

and the Eighth Report and Order, strike a fair balance for all

existing and future SMR providers to transition to geographic-area

based licensing and more efficient spectrum use. This will further

.1Q/ CTI at p. 6. In fact, in the attachment to CTI' s
pleading, it suggests that a site owned and operated by Nextel
should be retuned as part of CTI's "system." See Exhibit A,
Comments of CTI. Dial Call, Inc., listed thereon, is a wholly
owned subsidiary of Nextel.
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fulfill the Commission'" .egull'.tory parity mandate and promote

competition amoog all CMRS competitors.

Respectfully .ubmitted,

MaRIeAN' MOBILB '!'BL_COICM17NICAl'IOt:r
ASSOCIATION

Alan R, Shark, President
1150 18th StrQet, N.W., Suite 250
Washington, D.C. 20036

nXT.x, COJDroKICATIONS, INC.

Robert S. Foosaner
Senior Vice President ­

Government Affairs
800 Connecticut Ave., N.w., Suite 1001
Washington. D.C. 20006
(202) 296-9111

Dated: March 1, 1996

SMRWON

Rick Haf13
Teton Comm., Inc.
545 S. Utah AVe!.

Idaho Falls, 10 83402
(208) ~;l~-0750
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800 MHz SMR Industry Consensus Proposal
(PR Docket No. 93-144)

Background
The Coalition, including, but not limited to, SMR WON, the American Mobile
Te1econununications Association, Inc. (AMTA), the Personal Communications
Industry Association (PCIA) and Nexte! Communications. Inc., r~presents a large
majortty of 800 MHz SMR operators of all sizes, including local analog dispatch
operators as well as wide-area licensees seeking to implement regional or nationwide
digital CMRS systems. Further, the Coalition consensus position represents
agreement for the first time among parties that have long had sharp differendes on
the issues in this proceeding. The Coalition respectfully submits that approJaJ of its
position would result in near-unanimous industry support for EA-based licensing of all
430 SMR channels in this band. as V\.'ell as for auctions and the Commission's
decision to pennit mandatory retuning/relocation of upper-band incwnbents.

1. The Coalition supports adoption of rules governing geographic-based licensing
of the remaining 230 SMR channels in continuity with the CommissionJs decision to
auction the upper 200 channels of the current 800 MHz SMR frequency band.

2. Geographic-area licensing of the lower 230 SMR channels on an FA basis must
enable all incumbents, including upper-band retW1ees/re1ocatees and non-SMR
operators, to continue setving the public with reasonable opportunities for expansion.
ThereJore, the Coalition advocates a channel-by-channel, EA-by-EA settlement
process that will allow all existing licensees, whether SMR operators or private,
internal-use S)'8terns, to obtain geographic licenses on current channels witllin a
defined time frame. These full-market settlements would avoid mutually exclusive
applications for these channels. Auctions would be used to assign channels on which
there are no incumbents or as to which no settlement has been reached.

The proposed EA settlement process is fully consistent with the Commission's
competitive bidding authority under Section 309(j) of the Communications Act. The
FCC has been directed to use threshold eligibility limitations and negotiation to avoid
mutually exclusive situations. The proposed settlement, then auction, process would
speed transition from cumbersome site.specific licensing~ it would promote rapid
service to the public, and it would allow new entrants to obtain licenses on channds
not already assigned to incumbents.

3. In defining "comparable fadlities" for purposes of retuning/relocating upper-
band incumbents. the FCC should require that a retuned system "perfonn tomorrow
at least as well as it did yesterday." Retuning/relocation should provide the same

------------


